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ORDER
PER RAM LAL NEGI, JM

This appeal has been filed by the assessee against the order dated
11.11.2013 passed by the Commissioner of Income Tax (Appeals)-10 (for short
‘the CIT(A), Mumbai, for the assessment year 2004-05, whereby the Ld. CIT(A)
has dismissed the appeal filed by the assessee against the penalty order passed

by the AO u/s 271 (1) (c) of the Income Tax Act, 1961 (for short the ‘Act)).

2. In the present case, the AO passed assessment order u/s 143 (3) of the
Act determining the total loss of the assessee at Rs. 8,16,94,799/-, as against
the loss declared by the assessee at Rs. 10,05,07,353/-. AO further disallowed
the claim of brought forward losses amounting to Rs. 6,15,64,833/- for the
Assessment Year (AY) 2003-04. In the first appeal, the Ld. CIT (A) confirmed
the disallowance made by the AO. On the basis of the said disallowances, AO
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initiated proceedings u/s 271 (1) (c) of the Act and levied penalty. The said
order was confirmed by the Ld. CIT(A).
2. The assessee has challenged the impugned order passed by the Ld. CIT
(A) on the following effective grounds:-

“Ground No. 1

The Commissioner of Income -tax (Appeals)-10, Mumbai
(hereinafter referred to as the CIT (A)) erred in upholding the
action of the Assistant Director of Income-tax (International
Taxation)-1(2), Mumbai (hereinafter referred t as the “AO”) in
levying penalty of Rs. 38,56,611 on tax alleged to be evaded on
Rs. 1,88,12,736/- being the difference in the determination of
long-term capital loss on sale of equity shares in Indian
companies, arising on account of denial of the benefit of
indexation under the second proviso to section 48 of the Income-
tax Act, 1961.

Ground No. 2

The CIT (A) erred in not adjudicating upon the levy of penalty of
Rs. 1,26,20,637/- on the tax alleged to be evaded on Rs.
6,15,64,083/- being long term capital loss pertaining to
assessment year 2003-04 which was not allowed to be carried
forward raised vide ground no. 3 in the appeal before him.”

3. At the outset, the Ld. counsel for the assessee submitted that the ITAT,
Mumbai has decided both the issues in favour of the assessee in quantum
appeal ITA No. 8513/Mum/2010 AY 2004-05. Since, the Tribunal has decided
both the issues in favour of the assessee, the impugned order does not survive.
The Ld. counsel submitted before us the copies of order dated 05.02.2016 and

12.07.2017 passed by the coordinate Bench in assessee’s appeal aforesaid.

4. On the other hand, Ld. Departmental Representative (DR) fairly admitted
that the Tribunal has decided both these issues in favour of the assessee in
quantum appeal.

S. We have heard the rival submissions and perused the material on record
including the two orders passed by the coordinate Bench in assessee’s appeal
ITA No. 8513/Mum/2010. The coordinate Bench has decided the first issue in

favour of the assessee holding as under:-
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“5. We heard the rival contentions and carefully gone
through the orders of the authorities below and found from the
record that the assessee company being a non resident is not
covered by the first proviso to Sec. 48, however, it si entitled for
benefit of indexation since the shares were purchased in Indian
currency. The first proviso to Sec. 48 ensures that a non-
resident, who utilizes his foreign currency, is taxed after taking
into consideration the fluctuation in the exchange rate. The
Indian rupee, which has in the past appreciated against
various currency, long term capital gains payable can increase.
Therefore, the NRI assessee who had purchased shares in
Indian currency would be entitled to benefit of second proviso to
Sec. 48 on sale of equity shares in question.

6. Respectfully following the ratio laid down by the Hon’ble
Delhi High Court we do not find any merit in the action of the
lower authorities declining the benefit of second proviso to Sec.
48. AO is accordingly directed to re-compute the capital gains.”

6. Similarly, the coordinate Bench has decided the second issue in favour of
the assessee holding as under:-

“6. In the present case before us also, the facts are identical
that the loss pertains to AY 2003-04, which was never
disturbed by the AO to be allowed to carry forward in term of
provisions of section 80 r.w.s. 139 (3) of the Act. If at all AO has
to disallow the same, he has to first take action in AY 2003-04
and not in AY 2004-05. The genuine of the claim of loss is not in
doubt and the fact are undisputed. Accordingly, and in view of
the facts of the case, we allow the claim of the assessee and
this issue of appeal of the assessee is allowed on this issue.”

7. Admittedly, in the present case, the coordinate Bench has decided both
the issues in favour of the assessee in quantum appeal ITA No.
8513/Mum/2010 for the AY 2004-05, vide two orders dated 06.07.2016 and
12.07.2017. Since, the disallowances, on the basis of which the AO imposed
penalty and the Ld. CIT(A) confirmed the same have been deleted by the

coordinate Bench in quantum appeal, the impugned order does not survive.
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Hence, we allow the appeal of the assessee and set aside the impugned order

passed by the Ld. CIT (A). Accordingly, we direct the AO to delete the penalty.

In the result, appeal filed by the assessee for assessment year 2004-05

is allowed.

Order pronounced in the open court on 28t February, 2020.
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